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STATE OF HONTHMR
BEFDEE THE BOAED OF IPERSOHHEL APPHALS

LW THE HATTER OF OHFATR LABROR TRACTICE CHAHGE MO, G-84:

TERMETRERS LOCAL tL 2,

I
IKTEBHATIONLL BROTHERACC: OF ]
TEAMSTERS , CHAUFFEURE, |
WAREROUSEREN AND BELPEBRS OF | FINDINGS OF FRiT;
NMERTCS | CONCLDEIONS OF LaW;
| S
Conplainanie | NESOMMENDED ORDER
I
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CITY OF HISSCULA, |
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BACKGROUND

On -Harch 1H, I826 the complainant filed an unfaly labor
prictios charge with this Board alleging the defondant had
violated Section I9-31-d0ld1] and (51, HCH, Sedclificallsy,
the -ecomplalnant charges that the espiloyar bas refussd to
comply with a gelavanca setelement.

The dafandint deanied che gharges, flled nm anewar op
March-27, 198%, and raqueasted the uwnfair labor practles
charge be dismissed on the basis that there were ingufri=-
clane  Fackd to oconstitute an onfady lalse pradeics, the
griavance wig hot =ettled as alleged and the copplainanc
failad o procead with the grisvance in a cimely Fashion.

This Bonrd copductad an invescigation In &his batter
and  ismaad an investigation report and detarmination on
Hovember &, 1536, The teport found probable maric for the
charge and concluoded et a formal hearing in the smattor was
Rppropriace.

f pre=hearing conference was hoeld an Apeil 20, 1987 and
& zormal haarlng on this matter was condocted April 27,
1387, in Migooula Ciky Hall, Hissculn, Montana. Thoe hoaring

wis - ocondocted under aubhorley of Bection I0-31-406, MO,
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POERiLnY  to ABM 34.26.682, and 1o accordance with cho
hdministrative Procedurs sst (Title 2, chaptor 4, HCAY ., The
purpooe of tha hearing was co detemine whathar ehe defen-
dant wiolatad Saceion 39-31-401 (1) and {51, MCA. The
hsacing exaniner was Joseph ¥, Moronick.

B Patrick McKietrick, acEasrnay at law, reproasentad £l
oanplalnant. Jin MHugent, opity akkorney, represonced Eha
fimfandant . Alaa present were: Jack MeDoibouogh, aagrisved
party, Greq Bupornaaun, whop steward; Jim Roberks, secre-
tary/tranpurer Looal He, 2 Tack Cutlec, business adent,
Local ‘Ho. 2y Joe aldegaria, elty public work divectar and
Kathy Hibchall, personnel offtcaor.

155UE

Whather the City of Missoula vicloted Sections
33=31=201 and 39-311-401 (1} and: {51, HCh, by rafusilng: to
ablde by the terma of a FPabisiney 1%, 1907 grievance satele-
mank _

FINODINGS OF FPACT

L. Taamaters Local #2, Interpational Brotherhood of
Tesmoterns, Chauffayes, Warehousemen, and Halpire of Aperican
in racognized ap thoe excliosive representative for cerkadin
roployaer of the Clity of Aissonls ineleding the compiainant;
Jack Hebonough, 'The parties' conkrast provides s procedurs
for enargancy cill back and overtime based on seniocity. On
Pebroary 145, 198€ the emplover onlled hack  humbers af
#mployess foc snow romoval, Jack Hebonough, although genfor
bt gome peroono callod, wae not called.

2. On the morming of° Pebroacy 19, 1987, . Jack
McDomough  grisved £he matter ao provided Ln the parcics®
collective bargalinlng  agresmenc. In Ehe afternoon of
February 19, 1987 in the presence of My, HWelenoogh and his

ahon ateward, bGreq Supernoaui John ook, M, McDonocagh's
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mupervisor, afnitkod e Bad made & pistake in Falling to
call ‘Hr. McDomough for RRGE  femoval, agreed to pay My,
MeBontwgh 12 hours promiom pay and Insttucted him to sign
Lha payrall kime pheet so he would recelvs pay for the hoors
ho wog not called to work.

1. Under  Elve  terma of the  ecellactive bargalininog
agqroement, tha #urecyieor has ‘suthority b4 rasoslve goie-
VANCO6 ocrally ab soep 1 apd’ has o dona cea in Ele pest.
Undisputed tesbimony was offered by Hr, HoDodnough and Mr.
Suparnesy that the partien agresd the matter was resolved
Follawing thelr nestlng on Fabroavy I9, 19086,

a, The sontcict grievance procedura peovides:

Arilele XVIT. Grievance Procadura

A grisvanca le defined ae ey dispute: fnvalwve-
ing the interpretation, applicatior or alleoed
vielation nf & prorislon of thir agreement.
Grievanors or disputeés which may arias shall be
aakbkElet fn tha following mannor:

Skap OnA:

Wichin thees (3] working dayas after itz
ceelireence, the agorisved party shall dlecuess his
conplaine  with hid  supervisor  andfor - division
haacd , Hithiin three {3) additiocnal warking daye
the supervisor or division head will reply to the
Gomplaint. The omployes way havie Ris upion
TApTORERCAl Ly predant,

ftep Two:

1f the grigvanca 18 not - settled satisfaobori-
1y at Jeep Ope, the goievanca  shall, Witliin ten
{101 . additional working: dave, be spobmitted in
writing, Ethraugh the onion to the divizlion haad
and: mayor, The written grievance dhall ast Forth
the nature of the griavanca, the Fdcks on which it
is beaed, provisions of the agrecment allagadly
winkaked; and the relisf roqeadtad; The nayor
shall withip ten ({ID) additional working days
aftory rvegsipe of oaid lotter raspond to the
complaink io writing, If ke watter iIs not
resolved at this paint,; a copoiliation moabing
Will he held with the partiss ipvolvad As & Final

attempt to setble dispuka pelor to proceeding with
arbitraticmn.

4. On Fobeussy 20, 14006 Joho Cook gent o lakker kg

Hr., Hebonroegh which swad, in parck:
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"Evan thoogh I discossed ehis problem with
il on- the afrernoon of Fabreary 193 sfter farther
disecpssfon with the dity attorney, Jim Hugent, 1
wik advizsed to continua® thlie matter in 8 grievancoa
procedure, Thisa conptitutes step- ang  of Lha
I3h':l-l’|'||'|'|-l'll='!':'i procedocs . Wo do nob Eael W nead bo
puy you and hore ara the redeons why

A Hhen you wero asked §f you wonted oooha
called for overtine work, veu maid no;
[Thio conversation wWas wvecbal only, T
have nothing In welting.  Wo discosssd
this sometine: in Jano of 1985, ) ¥oia
stated you could not afford to coma in
for just four houcs,

B, Boaponye cime from Bonen woild have been
at  lesst 4% mingtsa In good weather
conditicns. Oparntors were needed as

sonn A8 poeppible becaugo of hHeavy onow.

o The atrest division doen neb have your
heme phone nombar, We hhve & message
phona puntar only (Rich Evapal, ...

Other issves raisad ak the hearing or in defendant,
Clty of Missoula, briaf arva haraby rejected ag not pelevant
to the tesua raleed by this unfair labge practios charcge,

OTSCESEION

The gricvance of Jack McoDonoogh wos vesclved at ntemn
ong by A repressntative ef tha oity who had aothorley o
resolrs grievances orally at sEap she. e had actod 15 Elile
fana caphslty and mothod in Bhe past, Following resolution
of the grisvanes st step one the efiy 14 precludsd from
antlaterally withdeawlng agreenent or rafusing to proceed
wWith thie resclubion agreacpant, SHSes Hescd E':"'E'“,.’}_'{n 231 HLER

How 41, 96 LusM 1123 (18779,

In Standard ©il Company {Indiana), 13 LAaT3S at p; BOO,

Eha Hoard of Arbitrators astated & principle applicabla in
Che prasant cage.

It lg wasanktial to good laber management
relationa in this plant that grisvance settlamants
not  ba distorbed  in the abnonce af copclugsive
nhoking of changed conditions. Ths wniion failed
to chow sufflclent avidénce that tho condition ...
kas: changed fm such: a makaelal  sannec as  to
warrant the Roard of Arbitcation secting paida bho
grlevabcs settlement.




3l
. 7.

In gicy of Livingston ws. Honbkann Council Ho. 9, 174

Honk, 417, 571 P.2d4 374 (18%7), the Moptana Supreme Court
held that processing a grisvance is part of the diuty eo
bargain in good faith, The court at 174 Mone. ‘421, 425, 571

P2 374 preteds

"The Supreme . Court | has held  'collectdive
bargaining fs & conklnilng prodens.' Anong othar
things: It involves ... protectlon of emplovecs’

cights alroady seciurad by cantract.®

Conpnelly vs. Gibaon, 355 U.5. 41, 78 8.0k,
99, I L,ad,2d A 05 (1487). Tha procesaing of
grisvances in grievance hearings is collectiva
hargaining, Tinken Eoller Bearing Conpany va.
Maticnal Labor Helations Enard, !i“-ETgTTH'Eﬁ‘ﬁ"'.?r
IWSCA &, 1947}, Tn OCatcoteky ve. Unitod Steal
Workora of Mmrlea, 1T F.Bupp. 702, 7940 (D.H.0.
1957} affirme A-P.2d hla (TEEA 4 1968] cexrt.

denied, 368 U.5, B4%, 80 §.Ct. 1628, 4 L.BEd. 24
1733 (1950) : the coure ctated:

oo The smployer has eEha-gams duey
ko borgmin colloctivaly ovear grisvanoen
a5 over tho borms 6T tha agoeement. ®
In post hearipg brial, the City of Missoola argues eliis
Elie reopord presented doas nmot support B viclabiocn ol
A0=31-201 -and  39-31-401{11, ' HCA. Gaction 319-31-401(1),
Indicates it i3 an wnfaly Iabor practice to interfers, ats,
wiklt "rights  guarancesd 1in  I%=3]1=701,% If tha CLLy af
Hingoula vinlkated Section J9-31-401(5) whkich s the eguiva-
lent aof S{a} (5 of the MLEA, it iz alementary that o viclno-
tion of ‘Bla) 5] aptaila decivatively n viclntlon of Section
Bfal (1), but tha eonverss is not necessarily epum, R.Gorman
Labor Law 132 (1976},
This matter ile not deferrad Ea o kha phirty'd grievanca-

arhitration procedurea under the holding of the HLER in

Optted Statss Postal Heviea and Norbthwest Louwisiana Aroa

Local, Podtal Workers; AFL-CIO, 15=CA=7762 {p] 1984, 270

HLER 149, because the City of Missoula rcefused to comply
Wikl khe grievanoe sebblemant. - Such refusal smoonta Lo &

ransneisation of the entire collactive bargaining process In




violation of Sestlopn 39-31-401¢%), HOA and therefore the
irhktter i nobt appropriate for d=ferral,

CONCLIATORE OF LaW

This  dalfendant, City of Hissoula viclated Sacelon
A9-31-40L (1| and (51, Md&A by refusing to abide by the tarms
of the Fabruary 19, 1987 grievance settlemsnt,

RECOMMENDED ORDER

IT IE- ORDERED that the City of Mlsspola coasd  and
feaist from refusing to ablde by tha tarme of the Fabhru-
ary 19, 1987 griovance settlement ard pay Jack Hebonough 12
hours pramlum pay as agroaed,

SEECIAL NOTE

[n aceordanes Wikl Dosard's Aula AR 24,75 160772), tha
abovs . RECOMMENDED ORDER #hall becone the PINAL ORUER of this
Hoard anless writcen excaptions are filed wlehin 20 days
after servica of these FINDINGS OF FACT, CONCLUSIONS OF [,
AND RECOMMENDER GRGER opon the pariiea.

DATED thia |73 ‘day of July, 1987,

UORAT OF - PEASONNEL APPEALS

By W
JoMapdf V', Maronic

Hearing Exominor

CERTIFICATE OF HAILING

I%’nn cartlfy that a troe and goprect
EGT el docfumpant wiae nailed to the follewing oo tho
RAsay of July, L1987

Jim Rigent

Ciky Rtiormay

City of Mi=aoula

A01 Soath Spruce Strece
Mimaooula, WT 5982

0. Patrick MoEitkriek
altornsy nt Law

B.O. Bax 1183

Oroaal Falls, M7 59403
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